FEDERAL ELECTION COMMISSION
Washington, DC 20463

MEMORANDUM
TO: THE COMMISSION
ACTING STAFF DIRECTOR
ACTING GENERAL COUNSEL
FEC PRESS OFFICE
FEC PUBLIC DISCLOSURE
FROM: OFFICE OF THE COMMISSION SECRETAR@)
DATE: June 14, 2011
SUBJECT: Comment on Draft AO 2011-09
(Facebook)

Transmitted hevewith is a timely submitted comment
from CMPLY, Inc. by Tom Chernaik regarding the above-captioned
matter.

Draft Advisory Opinion 2011-09 is on the agenda for
Wednesday, June 15, 2011.
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@ Tom Chernalk To secretary@fec.gov, chughey@fec.gov

<tom@cmp.ly> cbauerly@fec.gov, chunter@fec.gov, mpetersen@fec.gov,
06/14/2011 10:48 AM dmcgahn@fec.gov, swalther@fec.gov, eweintraub@fec.gov
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Subject CMPLY Comment - Advisory Opinions 2011-9 A and B

Dear Ms. Werth:

CMPLY, INC,, files the attached comments today with regard to the two Draft Advisory
Opinions 2011-9 A and B, which have been issued in response to a request for an advisory
opinion by Facebook (AOR 2011-9). The draft opinions are on the agenda for tomorrow's June
15,2011 Commission meeting. [ will fax a copy of this document fo each of the listed fax
numbers in addition to this email. Please confirm receipt of the faxes, if possible.

We appreciate the opportunity to comment and we are happy to answer any questions that you
might have.

Sincerely,
Tom
Tom Chemaik

CEO

**new address**
CMP.LY
104 West 29th Street, 11th Floor

New York, NY 10001
M 646.369.4555

tom@cmp.]
http://CMP.LY

Twitter - CMPLY



“Where there's a challenge, there's probably a tech startup. Enter CMP.LY, which aims to make
compliance simple for the Twitter anit Foursquare users of the world.”

-CNN Money

“It’s quick and easy, and you can even do it on micro-blogging services such as Twitter.”

-Mashable
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CMPLY, Inc.
- 104 West 29" Street

New York, NY 10001

June 14, 2011
Via Facsimile and Emali

Ms. Bhaen Waoithead Werte
Secretary & Clerk

Fexteral Elnction Gaomiissinn
991 E Street NW
Washington, DC 20463

Fax (202) 208-3333

Re: Comments on Draft Advisory Opinions 2011-9 (Facebook)
Dear Ms. Werth:

CMPLY, INC., files these comments today with regard to the two Draft Advisory Opinions 2011-9 A and B, which
ham baan issued in response to a request for an advisory opinion by Facebook (AOR 2011-9). The draft opinions
are on the agenda for the June 15, 2011 Commission’s meeting.

In its request far an Advisory Opinon, Facebook “seeks confirmation that Its small, character-limited ads qualify for
the 'small lftems’ and ‘impracticable’ exceptions, and do riot require a disclaimer under the Federal Election Campaign
Act {the "Act") or Commission regulations.”

The Ofiloo: of tim Génacal Ceimcsl has ponseniall the Commimrian twi dieft bvisury opirdons, oach nt whien unmea
to ua diffnrent sanclusicn regarding Faseboak's request for an exonotien to the diastaimnr rulasn.

Draft A concludes that neither the “small items” or “impracticable™ exception applies to Facebook's ads. but provides
that the “disclaimer requirement is satisfied if a Facebaok ad links to @ website or a Facebook pagn containing a full
disclaimer that is clear and conspicuous as required by 11 C.F.R. 110.11, and both the disclaimer and the Facebook
ad are paid for by and authorized by the same person or persons.” Orafl A at 1. In Draft B, however, the Gffice of the
General Counsel provides that “requiring any disclaimer to be appended to these Facebook ads would be
impracticable pursuant to 11 CFR 116.11{f)(1)(ii) end, thus, no disclalmer is required.” Oraft B at 1.

CMPLY urgnn tite Conminicsion nit to foraclesn en the use of a disclaimer in the body of Faoelsook Storebird Ade,
Speasored 8larioe, er othor short-forre platforma marely hraelse of the drevity of the text. Granting the exlemetinn
from the disclaimer requiraioants sould have a far-reaching and lang-term imgact on the devaicpment and use of
new and innovative platforms. Sacial networks have proven to be an effective method to disseminate information and
news, but they are a relatively new form of communication and the tools, specifications and uses of the platforms are
changing rapidly. There is great potential for harm if the transparency of the disclaimers required in 11 C.F.R.
§110.11 are not applied to Facebook and its ads and promoted content.

We strongly oppose the adoption of Dreft B, given that simple disclosure solutions exist spacifically for shast-foan
disclosure nolloss, are net “imypacticable” and, in fact, are in regutar uge for similar regulatory disclosures withih
character-limited socia! madin platforms. Regulatory requitaments hag boan adarensnd In scniler cendexts for
marketing, finaatial and pharmaceulical, withoot those ragulators oxoempting disclosores in social mndin cheaneis.

Furthermore, these existing technologies can provide significant improvements to the modified disclosures that are
referenced in Draft A. Disclosures arae vital to provide context and reference to political marketing messages. that are
disseminated to inform and influence voters, and provide valuable insights with reference to the origin and saurce of a
given message. Within social channels, communications are intentionally and seamlessly integrated into
conversaticn requiring higher, not lower, standards for lransparent marketing.

Given the rapid adoption of social platforms in news and political discourse, as well as the increasing trend toward
comneuricetion pintferms with nhamcler censmninic and telianoe on aicartising revenan madels, we baliave tinii it is
vital that the Caminission issue clear guidnnce with respect to whather tha disrinimar spacificetions at 11 C.F.R. §
110.11 are apnropriate in the centaxt of characier-limited Internnt communications and, if so, to astablish
specifications for such disclaimers.



Why This Is Significant

The unprecedented growth of social media channels as communication tools has fundamentally changed the media
landscape. Sacial networks have enabled users to connect and share information and are new sources of news,
influence and advertising that leverage the power of “Word of Mouth Marketing” in ways that could not have been
imagined jusl a few years ago.

Advertisors have respondod end embraced social marketing channels to connect directly with consumers in novel
ways and adverlisers have increasingly adopted advertising platforms designed to be less intrusive than traditional ad
units and sse more desply integrutod inin social nuntworks and cannrsations.

The ability te connect directly with consumers has farcad regulators. including the Federal Trade Commission (the
“FTC"). the Food and Drug Administration (the “FDA”"), the Securities Exchange Commission (the “SEC") and the
Financial Industry Regulatory Authority (“FINRA") to revisit their marketing and disclosure requirements to effectively
respond to the communication within social media networks.

Signiticantly, while these ragulators have struggled with the challenges of disclosure and transparent markuting in
emuigirgs social rnedia chanheis, nene of thein hns exenvpied tenir aonstituents from required statements, regardiess
of social media platform space-constraints.

* The FTG has actively addressed the nsed for disclosure and franaparent marketing practices withia secial
media platforms. In October 2008, the FTC updated its “Guides for Endorsements and Testimonials® to
exiend and apply to social and digital channels. The Guidelines specifically require clear and conspicuous
disclasures in blog posts, Tweets and Facebook Status Updates.

* The FDA issuad & numbar of warning letters in March 2009 to marketers of pharmacauticals within sociat
medla channsls. Furthermors, the FDA held heeringe in November 2008 to discuss the use of social mrudia
channais for ntsditat preducts. Corrently, the FDA i sceking commenty on the issue.

« The SEC has tocognized sorparale bloga and potendiatly other fonns of sanial madia as a form of meeting
public disslosure reguiremsriis unsier Regulation IFD (Fair Disclosure) — in abme cnses.

* FINRA issued Guidance 10-06 in January 2010 to address the use of social media channels to market
financial service products.
Emerging Platforms are Increasingly Influential in Politics
Social networidng has fund@nentnlly ehanged the manner in which people communicate. Innovations in social
networking focus on real-time, mobile and interactive communication, much of which is in short-form. The rapid and
widespread adoption of social media is unprecedented in American history. The impact social networking on the
upcoming electionsa in 2012, and an all fidure election cycles, cannnt be anticipated.

Consider the following growth figures for just Twitter and Facebook:

Twitter Facebook

Nov 2004 - Did nex exist Nov 2004 - Fewer than 1 MM users
Nov 2008 - approx. # MM usurs Nov 2008 - approx. 120 MM usor=
Muy 2011 - approx. 300 MM usons Moy 2011 - pprox. 700 Mad users

In recent mont:, ne ha'e2 sem social madia platiorms piay a aignifiannt role in political uprisings in the Middle East,
in particular io Egypt and Libya. Its role in politics has also been evident hera in the US, as candidates from both
parties have in recent wesks snaounced their candidacies for President on social networks: Nawt Gingrich cn Twitter
and Barack Obama an Twitter and Facebook. In addition, breaking news stories are originating and spreading on
social platforms, for example the first reports of the attack against Osama Bin Laden were picked up on Twitter's
platform. With the current trends, it is clear that social media will play a prominent role in 2012 elections and beyond.

While secial nweadla ads present chalenges tc candidates ard other regulated entities, they are diferent than buttons
anu bumpur stickers. Sponsored Stories o1t Fasetdook fiows organizations and Individuals 1o promotc a Stistemeri(
or an action (such as pashing e liiss Dutton) io Jnnels and followors. In exchangs Cor payiny Facenook, the
spnnsor's lnessages aie persistenily in a higa philon af the nows feed.



Facebook argues that due to the amount of the text it allows in Sponsored Stories and Standard Ads that its users
shouid not ba required to inolide dinclaimers. Howavar, the risclaimers alicay aonsamars te hnve a compinie
undarstanding of the context of an ad regardless of haw they encountsr it. Exampting short form text advartisements
from the disclaimer rules may result in consumers not being aware of the source of the advertisements, or the
method in which they are being promoted. ‘Standard Ads have 160 characters included in the body of the message,
and clear disclosure methods have been developed for, and proven in, environments of 140 characters or less.
According to a May 2011 report by ComScore, Facebook accounted for approxinvatefy 31.2% of overall US &d
impressions (340.4 billion imgressions) in the first quurter of 2011, an increse from up from 25.9% in the fourth
quarter ef 2010 and 15.6% in Q1 2010. Facahook hns bems prajeched 10 exnaed 1 nitinn impraielions served in the
year.

Todsy, Standard Ads make up the majority of ads on the Facebook platform, but Facebook continues to innovate to
incorporate advertising and sponsorship of messaging into the fabric of the user experience. While marketers have
found Standard Ads on the platform to be incredibly effective, the types of advertising that are availahle on Facebaok
are constantly evolving.

The Facebcok “Like” button has treen incorporated into the Facebuook experience aiid across third-party sites as a
mearns to Uriner eigguge 2ad leverage the power of social networks to influence increasingly large groups within
social groups.

Spensorud Starizs only mcmatly launthas s an option for advestisers, catrying promimia pricing, nxtitmive assess
and pramium fontures. The Sponsored Stories platform allows an organization to promote a statement (a selected
status update) or an action (such as pushing the like button) to the friends and followers of a particular user account
and, with such paid placement, enables the message to be persistent in a top positian in the news feed with minimal,
if any, disclosure. Promoted or sponsored tweets similarly allow an organization to promote messages within a user's
network in a prominent position.

Throughout ati of these advertising channels, includiny traditiorial ads, sxdvertiser discidoures are key to a coniplete
underswndirg of context and are vitul (oinvaintaln open und transparent communicatiodrs. With an exemption from
disclosure rules:id theso formdts, we run a significant risk of confusion and/or obfuscation of the source of content
within social media and a strong likelihood that important material connections between the promoters of such
content and its original source being hidden from public view.

Thare is no doubt we will cantinue to see these forms of advertising develop further as the platforms mature.
Disclosures and disclaimers will be even more important as these messages become shorter in length and more
seamlessly integrated into social conversations.

Technological Feasibllity

Disclosura is pussigie i short-ferm without complexity or ireenveniercs {0 the adwrertisver orthe contamier. Bloggers
ane Twithec influennars huwe kddr adnpting bd anr: neuthods such as “hashtags” to simply disclose FTC material
connections in short-form. While “hashtags” would not provide a “paid for by" disclosure statement, there are
alternatives that can make a clear statement in 140 characters or less.

We at CMPLY, Inc. introduced a more structured, standardized solution not long after the issuance of the updated
FTC guides and, niors recently, we announced the development of solutions addiessing disclosure requirements for
regulated industries including lirancial 'servioos (imder SEC and FINRA) and Realificare/phanna (under FDA). We
havae deviseid u stendamiized and simple soitaien, which girovidbs for detailed snd dooumentad diuclosures e irr
the puoe conetraiced anvirnnments i Twitor, Faeehook, Fuusmcars, 8ldS Teut and other social media platforms,
and is an emerging standard for the disclosure of any required information or fine print related to content.

While the issun of disclostre in shart-form ssems &l first to Be a complax problem t6 solve, with the pragor fiamawark
in plase such stitements are aasily included in the bady of content and oan provide far tracking and renarting to
enoure compliance. In addition, our solution emplays a linking structure that enahles a clear and promingnt
disciosure to be documented and displayed to the user whenever the CMP.LY disclosure link is clicked.

Our solution relies on a principle of lconic Compliance and a standardized coding framework that enables influencers
to include a concise short-form disclosure that is readable on its face in the body of their content. Within character-
limited platiorine and ade, 8 simple ootiad URL providue a uniwwrsidly idsntifthole solution as an indication that a
relntionctilo or rsquinar dissiasure of a curiain type eudsts. It also pravides alent, dncerocnted ond tructiahie methods



for including disclosures clearly and conspicuously, making sure fo clearly highlight full text of disclosures - even in

environments of 140 characters or fewer.

This codified link can be displayed clearly and prominently with the content that is the subject of the post and in
relatively few characters (10-15% of overall message content in the 140 or 160 charactar platforms) while providing

clear and conspicuous disclosure.

Starbucks Cafe Verona coffee is a good |
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Aside from shortening the length of a given link to content, CMP.LY codes carry specific meanings. Unlike standard
URL shorteners, which are generic in nature and may refer to any form of content, CMP.LY URLs always refer a user
to content that includes some form of legal disclaimer or disclosure. Furthermore, CMP.LY codes indicate to a user,
before clicking the link, that disclosure or legal language applies, in addition to the type of disclosure that is
referenced, by a standardized framework of designated numbers and letters.
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Significant to the requirements under 11 C.F.R. § 110.11, we have added the ability to frame a given page of content
and ensure that the disclosure is prominently displayed on-screen whenever the user follows a CMP.LY link to a
designated page of content. Those reading the communication can then click through the link to view a page that
includes a full disclosure along with the full content from any source (including Facebook pages, web sites, blogs,
social media profiles or pages which might be owned, operated or controlled by the person paying for the Facebook

ad, or by any 3rd party).



CMP.LY

Sociel dnnclosure puweted by

CMP.LY
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Note: Example for documentation purposes only

To describe this more explicitly, a user who clicked on a given sponsored political message, campaign ad or
“Sponsored Story” would be delivered to the candidate’s web site (or other designated destination) with FEC
specified "paid for by” disciaimer language featured clearly and prominently along with context of the referral. The
user still has unfettered access to the designated contant and can close out the display of the disclosure content,
after it has been served and viewed. This is a significant inprovement over the madified disclaimer which has been
discussar in Draft A ond ansuras that, witheut arditional comploxity, the full text of a disclasure can be inclsdad when
promating messagas in short-form content.

The only altermative solution that we are aware of for FTC disclosures is the ad hoc use of “hashtags” to disclose
material connections. “Hashtags" are commonly used in social media channels (in particular in Twitter) where
individual messages an be filtered in search based upon the inclusion uf & hash mark (#) immediately fallowed by a
word used for further qualffication or classification. For example, in general t2rms a "hushtag” such as #FEC could b
used to ideatify meesaguws of relavance to the Pederal Election Commission, enabling users to follow conversations or
monitor communications on a particular topic. In the FTC disclosure context specifically, #AD (for advertising
content), #SPQN (fer sponsnrad contant) and #6NDORSE (for endorpements) have heeo used {o make simpie
disclosura statemanis in shert ferm. These would likely not buo sufficient for FEC disclosures and note that these are
nowhere near as comprehensive, decumented or trackable as the system that CMP.LY has developed.

While there are cirrently no othar cammercial solutions praviding short-form compliance tools for advertisers, it is
likely that other solutinns will develop and a standard will emerge from the free market to address the numerous
regulatory disclosure requirements that exist today, as well as those that are defined in the future. The combination
of innovation and structure that is required exists today and will continue to evolve as the needs of the marketplace
grow.



There are many other simllar situations where complex concepts have been simplified ta visual and readable
shortenod codes. Exainplesinclude the movie ratings syetem, tha vidao gane ratings syrem, road signs and
highway safaty pincards.

Using the highway safety placard example, when you see a red flammable sign displayed on the back of a truck It is
immediately clear what the context is. The casual user understands that there is a hazard and to keep clear. A
safety official can readily identify a vehicle's safety class upon visual verification of the required placard. Further, a
fireman can read the specific numbered code on the badge and understand the detailed information about the
specific caniente and requiremonts for the treatmrent nf & hazardaus candition.

In aonh situslion, @ conaian visnal statemsnt is immediatoly rocognizable and provisas easugh mformation for the
caswal uger to act upobn without teliance on language, reading skill or additianal training. I addition, with the same
immediacy. the exact same visual cue can be used to make much more complex assessments from the additional
codes on the placard. With standardization of these placards, trucks can travel the highways across all 50 states,
and even internationally, with a universal understanding of their meaning.

Coniclusion

We strongly urge e Comiaission 10 consider lite significance of this decision before exenmpting an omurging
comnnmication catngory from disaionuras requissments, Opennase ane treamparency sge of nven gn:aler imporicoce
whna sponaerad content Is integrated with social channels and the raeans to disclese clearly and prominently are
simple to use and not “impracticable” for use by individuals or organizations of all sizes.

As we have outlined, granting the exemplion from the disclaimer requiremeants would have a far-reaching and long-
term impact on the development and use of new and innovative platforms. Social networks have proven to be an
effective method to disseminate information and news. but they are a relatively new form of communication and the
tools, specifications and uses of the plalforms are changing rapidly. With the increasing level of integration of
innovative ad units withix social content, the naed for disclosures is greater. There Is significant pétential for harm if
the transparency of the disclaimers required in 11 C.F.R. §110.11 are not applied to Facebook and its ads and
promoted nonferd.

We strangly oppose the adoption of Draft B, given that simple disclosure solutions exist specifically for short-form
disclosure notices, are not “impracticable” and, in fact, are in regular use for similar regulatory disclosures within
character-limited social media platforms, Disclosures are vital to provide context and reference to political marketing
messages that are disseminated to inform snd influence voters, ang provide valuable insights with raference to the
origin and source of a given message. Regulatory requirements have been addrezsed in similar contexts for
marketing, financial end pharmaceutical, without those regulators exempting disclosures in social media channels.

We snpirart the contingion in Draft A that “neither the temall itlams’ nnr the 'impracticahla’ menmtion anaiiss in
Faciboek's ads...” Draft A at 1. Howaver, wo urge the Cammissicn to ravinw Gudinting tachnologies amd applicriicns



developed for other regulatory requirements to ensure that the appropriate disclosures are included in sponsored
political content and adverdising within social media platforms moving farward.

Given the rapid adoption of social platforms in news and political discourse, as well as the increasing trend toward
communication platforms with significant character constraints and reliance on advertising revenue models, we
believe tat it is vital that the Commission issue clear guidance with respect to whether the disclaimer specifications

at 11 C.F.R. § 110.11 are appropriate in the context of character-limited Intemet communications and, if so, to
establish specifications for such disclaimers.

We nppreniate the ogportunity to provide these comments to you and we would be happy to answer any questions
that you might have.

Sincerely,

/s/ Tom Chernaik
Tom Chernaik
CMPLY, Inc.

Copy to: Christopher Hughley, Acting General Counsel
Each Commissioner



